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FOR 


The Magiitrates and Town uncl of the Burgh 8 
of Paiſley, and Robert Fulton, Baillie and Deſe- 
gate for the ſaid Burgh, 
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PETITION and Complaintof Sir Michael Srew- 
art of Blackball, Baronet, and Milliam Cuning- 
bam of Craigends, Eſq; two of the F ION 
of the Connty of Renfrew. 120 


\HE Petition ſers forth Part of the r of 
the Freeholders of the County of Renfrew, aſſem- 
bled at the Michacimas Head- court, in Ocłober laſt, 
and after complaining of the Inrolment᷑ of Captain 
John Pollock, as ordered by that Meeting, the Petitioners pro- 
ceed to ſtate an Objection to the Delegate for the Burgh of 
Paiſley, as ſtanding unduly OO ee the Freeholders of 
this County. 

The Petitioners admit, that ch Magiſtrates nd Toes 
Council of Paiſley are infeft, and in Poſſeſſion of a Freehold- 
eſtate in this County, greatly above the Valuation required by 
Law, and that the Delegate, appointed by the Magiſtrates and 
Council, has been inrolled upon the Roll of Freeholders, and 
has acted and voted as a conſtituent Member in all the Meet- 


ings of Freeholders in this Coney and, particularly, in the 
A Elections 


2 


1"leftions of Members of Parliament, for a long Courſe of 
Years. But they are pleaſed to object, That the Inrolment Þ 
of this Delegate among the Freeholders of the County, is un- 
conſtitutional, and repugnant te the Spirit of the whole E- 


lection Laws. 


Firſt, Becauſe the Freehold-eſtate, in reſpect of which ſuch 3 
Delegate is inrolled, does not belong to himſelf, nor even to 
the Magiftrates and Council, but is truly the Eſtate and Pro- 
perty of the Burgh, and is only veſted in the Magiſtrates and 
Council, as the Adminiſtrators and legal Repreſentatives of ® 
the Burgh; and as no other Freeholder can be admitted to 
vote by Proxy or Delegation, ſo neither can the Burgh of 
Paiſley be admitted to: vote among the Freeholders by ſuch 3 


Delegate. 


And, a2aly, Becauſe ſuch Delegate cannot take and ſwear 
the Oath of Poſſeſſion, as required by the Act of the 7th of 


the King, viz. That the Lands and Eſtate of 


* for which I claim a Right to vote, Oc. is actually in my 
© Poſſeſſion, and do really and truly belong to me, and is 
% my own proper Eſtate, and is not conveyed to me in Truſt, 
4 or for or in behoof of any other Perſon whatſoever.” And 
therefore the Peritioners- pray your Lordſhips to find, That 
neither the ſaid Burgh of Paiſley, by themſelves, nor any De- 
legate for them, are intitled ro ſtand upon the Roll of Free- 
holders for the ſaid County, and therefore to ordain their 


Names to be ſtruck out therefrom. 


Your Lordſhips ordained the above Petition and Complaint | 
to be ſerved upon the Magiſtrates and Town-Council of Paiſley, ! 
and upon Baillie Robert Fulton, their Delegate ar laſt Michacl- 
Mas, and ordained them to put in their Anſwers thereto. In 
obedience to which Order, the following Anſwers are humbly 


offered, and ſubmitred to your Lordſhips. 


This Burgh was firſt erected, in the Year 1488, ioto a ; 
Burgh of Barony, by James IV. in favours of the Abbot of 
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taken upon the 1ſt of Auguſt 


Paiſley, and was by him ipod to the Baillies and Town- 
Council, to be holden of the Abbot. In the Year 1658, a 
Contract was executed betwixt Milliam Lord Cochran, there- 
after Earl of Dundonald, who had ſucceeded to the Lord of 
Erection of the Abbey of Paiſley, on the one Part, and the 
Baillies, Treaſurer, and Counſellors of the Burgh, on the other 
Part, for reſigning the Superiority of this Burgh, and the 
Lands theteto belonging, and therein ſpecially mentioned, in 
favours of the Magiſtrates, Council, and Community of the 
Burgh, to be holden of the Crown ; and, upon the Procura- 
tory in this Contract, a Charter was expede under the Great 
Seal, in the Year 1665, in favours of the Magiſtrates and 
Council, and their Succeſſors in Office, as repreſenting the 
Burgh and Community thereof, upon which Infeftment was 
I666 ; and thus the Burgh of 
Paiſley came to hold its Privileges and, Patrimony, immediately 
of the Crown, and to be a Vaſlal thereof. 

The Valuation of the Lands belonging to the Burgh, and 
holding of the Crown, as above, appears, from the Ceſs-books 
of the Shire, to amount to 1078 J. 65. 8 d. Scots, and theſe 
Lands bear a Proportion of the Land-tax, and. other publick 
Burdens impoſed upon the Shire conform to the foreſaid Va- 
luation. 58 
Amongſt the other publick Burdens which this Burgh has 
been in uſe to pay, in reſpect of the Lands belonging to them, 
were the Charges of the Commiſſioners elected to ſerve in 
the Parliament of Scotland for the Shire; which Charges are 
provided for by the 35th Act, Parliament 1661, in theſe 
Words: And that the whole Freeholders, Reritors, and 
« Liferenters, holding of the. King or Prince, ſhall, accord- 
« ing to the Proportion of their Lands and Rents, lying with- 
« jn the Shire, be liable in the Payment of the faid: Allow- 
« ance, excepting Noblemen and their Vaſſals.“ 

By the ſame Statute it is provided, concerning the Qualifi- 
cation. of Electors, . That beſides all Heritors, who hold a 
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« Forty-ſhilling Land of the King's Majeſty, in capite, that 
« alſo all Heritors, Liferenters, and Wadſetters, holding of 
„the King, and others who held their Lands formerly of the 
« Biſhops or Abbors, and hold of the King, and whoſe yearly 
« Rent doth amount to ten Chalders of Victual, or one thou- 
„ {and Pounds, all Feu- duties being deduced, ſhall be, and 
„ are, capable to vote in the Election of Commiſſioners of 
« Parliament.” 11 | 

As this Burgh of Paiſley, ſoon after the Date of the above 
Statute, came to hold their Lands of the King, in place of 
the Abbot and Lord of Erection, and their yearly, Rent ex- 
ceeded rooo /. all Feu-duties being deduced ; fo, according 
to the underſtanding of the Law, at that time, they were ad- 


mitted, by a Delegate, among the Freeholders of the County, 


and ever ſince that time their Delegate has continued upon the 
Roll of Electors, and has voted in all the Elections of Com- 
miſſioners to ſerve in Parliament, down to the preſent time. 
The 21ſt Act, 1681, extends the Privilege of Voting fur- 
ther than the above Act 1661, by requiring no more than 
400 J. of valued Rent, which, generally ſpeaking, would be 
leſs than roo0 J. of real Rent, in order to qualify Freeholders 
to vote in the Eleftion of Commiſſioners to ſerve in Parlia- 
ment: But there is nothing contained in this Act, or any po- 


ſterior Act, ſo far as the Reſpondents have obſerved, which 1 


takes away their Right of votipg by their Delegate, alongſt 
with the other Freeholders, in the Election of the Commiſ- 
ſioners to ſerve in Parliament for the ſaid Shire. 
The Reſpondents believe, that they are not the only Cor- 
poration poſſeſſed of a Freehold- eſtate, who, by the Practice 
of Scotland, have been admitted to vote, amongſt the other 
Vaſſals of the Crown, at Elections of the Commiſſioners to 
Parliament. They obſerve one Inſtance of this Kind, which 


appears to have been conteſted and decided in Parliament on 


the 6th of Auguſt 1681, in the Caſe of the double Election of 


the Lairds of Keir and Airth, as Commiſſioners for the Shire 
| | of 


bo 
f Stirling 3 where the Parliament found, That the Maſter of 
Trinity Hoſpital in Siirling, who was ibfeit in Lands holding of 
he Crown, of ſuch Extent as gave a good Title to vote in the 
id Election. | : | 

The Deciſion of - the Parliament upon this Queſtion, ſtands 
in the Record in the following Words :!>— © Reſolved, that 


I. a Maſter of an Hoſpital, having Lands mortified thereto, 


« holden of the King, being Forty-ſhilling Land, or ten 
« Chalder of Victual, being Kirk-lands holden of the King, 
« wherein the Maſter is infeft, may have a Vote in the Elec- 
tion of Commillioners to Parliament.” 

But to come nearer to the Reſpondents own Caſe, their 
Title to vote by their Delegate, in the Election of a Com- 
niſſioner to Parliament, was formerly called in queſtion be- 
fore the Parliament of Scotland, in May 1703, on occaſion of 
controverted Election for the Shire of Renfrew, but their 
Vote was ſuſtained. For your Lordſhips Satisfaction, the Re- 
pondents have here ingroſſed the Minute of Parliament re- 
ferred to, as extracted from the publick Record. | 

« Ar Edinburgh, the fourteenth Day of May 1703 Years, 
the which Day the controverted Election for the Shire of 
© Renfrew, in favours of the Laird of Pollock, of that IIk, 
and the Laird of Orbieſton younger, with the ſeveral Ob- 
« jetions againſt theſe Freeholders, who voted for either 
„Party, being conſidered, the Objection againſt Houſton, elder 
« of Johnſton, was ſuſtained, there being nothing produced 
to inſtruct his Freehold. Tem, The Objection againſt the 
« Town of Paiſley, (that being a Burgh of Barony, howbeit 


AJ © infeft and in Poſſeſſion of a Freehold, yet ſince no Burgeſs 
could be Delegate for that End, therefore the Incorpora- 


tion could have no Vote in the Election of Barons) was 
«* conſidered, and the Houſe having acquieſced to fuſtain the 
Vote, the Objection was paſled from by the Party, and al- 
« lowed to be withdrawn Jafter which the Objections againſt 
„ Semple of Cathcart, and ſome others who had voted for Or- 

* . 
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« hieſton, younger, being ſuſtained, the Commiſſion in fa. 
« yours of Pollock was preferred, and accordingly he took the 
« Cath of Allegiance and Oath of Parliament, and ſubſcrib- 
„% ed the Allegiance and Aſſurance.” | Oh KB 
Since the above Deciſion in Parliament, no Objection has 
ever been ſtirred to the Vote of the Delegate for the Burgh of 
Paiſley, although upon different Occafions the Elections of this 
County have been controverted with great Animoſty,  # 
The Caſe fo ſtanding, the Reſpondents apprehend, that 

very ſatisfactory Anſwers will occur to your Lordſhips, to the 
Objections ſtared in the Petition and Complaint. The Peti- 
tioners are pleaſed to ſay, that the Right of voting by a De- 
legate, choſen by the Reſpondents, is anomalous, unconſtitu- 
tional, and contrary to the Spirit of the whole Election Laws. 
But they do not condeſcend upon any Law, Statute, or De- 

ciſion, which condemns or excludes ſuch Votes. The origi- 1 
nal Plan of our Conſtitution ſeems to have been, that all the 
Vaſſals of the Crown, whether ſole Perſons, or Bodies poli- 
tick and corporate, ſhould give Suit and Preſence in Parlia- 
ment. This was the Caſe before the Statute of Fames I. 
which diſpenſed with perſonal Attendance of the ſmaller Vaſ- 
ſals of the Crown. In thoſe early Times, the Parliament con- 
ſiſted, firſt, Of the Clergy, the Biſhops, Abbots, and Priors, 
in reſpe& of their Baronies, or other Lands holding of the 
Crown. 2dly, The Earls, Barons, and Freeholders, who 
held their Lands of the King in chief; and as the only re- 
maining Vaſſals of the Crown were the Burghs, which, being 
Bodies politick and corporate, therefore we find them as the 
third State of Parliament, compearing by their Delegates or 


Repreſentatives. And thus all the Vaſſals of the Crown, Þ | 


whether conſiſting of fingle Perſons, or Bodies corporate, 


made their Compearance, or attended the King in the Par- F i 


liament itſelf. 1 ; 

The Examples are but rare, and perhaps not very antient, 
of Bodies corporate, other than Royal Burghs, IE" x 
. off 
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3 
of the Crown, but if * exiſted beforethe Act of Fames 
|, the Reſpondents do not perceive any Reaſon, from the 
atient Law and Conſtitution, why they ſhould not have been 
obliged, as Vaſſals of the Crown, to have given Suit in Parlia- 
ment by their Delegates, and therefore it does not occur to 
them, that the Right of voting by their Delegate, for a Mem- 
ber of Parliament, is either anomalous or unconſtitutional. 

As to the Statute- laws reſpecting Elections, the Reſpondents 
do admit, that the Language of theſe Statutes is adapted to 
the common Caſe of Freeholders, entitled to vote, in their own - 
roper Right, for Commiſſioners to Parliament, and that there 
b no Proviſo, with regard to the Freehold Eſtates belonging 
to Bodies politick and corporate, becauſe theſe were very un- 
com non, perhaps altogether unknown, in antient Times, and 
therefore, not under the Eye of the Legiſlature; but the Re- 
ſondents cannot perceive, that there is any Qualification re- 
quifire by any of theſe Statutes, that does not belong to this 
Burgh, or to the Delegate who votes in their Right. 

And more particularly, as to the Truſt-oath which may be 
put to Electors, in virtue of the Act of the 7th of the King, 
although that Oath is adapted to the common Caſe of Perſons 
caiming to vote in their own Right, and for Lands belonging 
to themſelves in Property, and could not be taken by a De- 
gate from this Burgh, otherways than by his ſwearing, 
« That the Eſtate, under which he claimed to vote, did 
truly belong to, and was poſſeſſed by the Burgh whofe De- 
« legare he was, for their own Uſe, and not in T ruſt for any 
« other;” yet the Reſpondems apprehend, that this can af- 
ford no ſolid Argument in Law, for depriving them of the 
Privilege of voting, which they have immemorially poſſeſſed, 
in virtue of their Eftate holding of the Crown. If their Right 
is not impeached by any of the preceeding Statutes, ſurely the 
Oath, required by this Statute, to be taken by the other Free- 
holders, but which from its Conception does not apply yo 
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3 
ſpecial Caſe, can never be deemed to imply a Forfeiture of 
their Right. | | _ 

But, 24ly, whatever Doubts might ariſe upon the abſtraq | 
Queſtion, in Caſe the Reſpondents were now 71 peiitorig, 
claiming to be inrolled, they apprehend that the above Judy. | 
ment or Deciſion of the Parliament of Scotland in the Year | 
1703, and their long Poſſeſſion, as well before as ſince that 
Deciſion, muſt ſecure them in the Enjoyment of that Right, 
until it is taken from them by an Act of the Legiſlature, It 
appears from the above Record, that the very ſame Objection, 
now inſiſted on, was ſtated in the 1703, upon occaſion of a 
controverted Election for this Shire, but the Objection was 
repelled, and their Vote ſuſtained by the Parliament, which, 
they apprehend, founds them in the Exception rei judicateæ, 
and that by the higheſt Authority; and the Reſpondents do 
not know any Inſtance of your Lordſhips aſſuming a Juriſdic- | 
tion to review and alter the Judgments of the High Court of 
Parliament. 15 . 
By the Statute of the 2d of the King, intitled an “ Ad 
<« for the more effectual preventing Bribery and Corruption 
% in the Election of Members to ſerve in Parliament,” it is 
amongſt other things enacted, ** that ſuch Votes ſhall be deem- 
«« ed to be legal, which have been ſo declared by the laſt De- 
«« termination in the Houſe of Commons, which laſt Determi- 
* nation concerning any County, Shire, City, Burgh, Cinque- 
Port, or Place, ſhall be final to all Intents and Purpoſes 
«© whatſoever, any Uſages to the contrary notwithſtanding,” 
And upon the Analogy of this Statute, the Reſpondents do 
plead, that the above Deciſion of the Parliament of Scotland, 
ſuſtaining the Vote of the Burgh of Paiſley by their Delegate, 
as 2 legal Vote, mult be final to all Intents and Purpoſes what- 
ſoever, until it is altered by Statute, or at leaſt by an Order 
or Reſolution of the Britiſſh Houſe of Commons. 
After a Deciſion in Parliament, ſuſtaining the Vote of this 
Burgh, and the continued Poſſeſſion ſince that Time, the 
: as EReſpondents 


Reſpondents ſubmit to your Lordſhips, with what Propriety it 
can be pleaded, that ſuch Vote is unconſtitutional, and con- 
mary to the Spirit of the, whole Laws relating to Elections: 
The Treaty of Union made no Alteration upon the Conſti- 
tution and Laws of Scoz/and with regard to the Nature of Free- 
holds or the Qualifications of Electors of Members to ſerve in 
Parliament : And as the Right of this Burgh to vote in ſuch 
Elections. by their Delegate, was ſuſtained by a Judgment in 
Parliament in the Year 1703, it will be incumbent upon the 
Petitioners to point out the Law or Statute, fince that Time, 
which annuls or abrogates that Decree. by 

It is true that the Language and Proviſos of all the Britiſb 
Statutes relating to Elections ſince the Union, are adapted to 
the Caſe of Freeholders intitled or claiming to vote in Right 
of their own proper Eſtate, and that ſome of theſe Proviſos, 
particularly the Oath of Truſt, required by the Statute of the 
-th of the King, will not, in figura verborum, apply to the 
particular Caſe of this Burgh, But ſurely this Argument can- 
not be pleaded with greater Force upon any of the Statutes 
ſubſequent to the Union, than it might have been, and cer- 
tainly was pleaded in the Parliament of Scotland in the Year 
1703, upon the Scots Statutes relating to Elections preceeding 
that Time; for the whole of theſe Statutes, and particularly 
the Statute 1681, will. furniſh the ſame Argument againſt 
the Vote of this Burgh, as the Starutes ſubſequent to the 
Union | 2 | | = : RS a 

The Statute 1681 declares, That none ſhall have Vote in 


„the Election of Commiſſioners for Shires, but thoſe who 


« ſhall be publickly infeft, in Property or Superiority, and in 
« Poſſeſſion of a Forry-ſhilling Land of old Extent.” Theſe 
Words taken literally would not have authoriſed the Delegate 
of this Burgh to have been inrolled amongſt the Freeholders, 
and yet when. the Parliament of Scozland in the 1703 came 


to judge of this very Queſtion, they found that the Vote of 
the Delegate of this Burgh was a good Vote, according to the 


true Senſe and Intendment of that Statute ; and therefore, 
upon the whole, the Reſpondents apprehend, that the Ob- 
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jection made to their Vote is not relevant in itſelf. And, zd h, 
that it ſtands over- ruled by a Judgment of Parliament, con- 
firmed by the Acquieſcence of this County for near a Century, 
which cannot be altered by your Lordſhips. Bur, _ 
3tio, O ſeparatim, Suppoſing the Statute of the 7th of the 
King, or any of the Statutes poſterior to the Union, to have 


ſo far varied the Law of Scotland as it ſtood before the Union, az 


to afford new Matter or Ground for this Objection, which did 
not ariſe ſrom the former Statutes, yet the Reſpondents appre- 
hend, that ſuch Objection is not now competent, becaufe, by the 
Act of the 16th of the King, it is provided, That it ſhall be 
« [awful for any Freeholder ſtanding upon the Roll, to ob- 
© ject to the Title of any Perſon then ſtanding upon the Roll 
, Jaſt made up, and for that Purpoſe to apply to the Court of 
« Seſſion by Complaint, at any Time before the 1ſt Day of 
December 1743, and if no ſuch Complaint ſhall be exhibit- 

te ed, within the Time aforeſaid, then, and in that Caſe, no 


% Freeholder, who at prefent ſtands upon the Rolls laſt made 


% up, in the ſaid Counties and Stewartries reſpectively, ſhall 
« be ſtruck off, or left out of the Roll, except upon fufficient 


« Objections ariſing from the Alteration of that Right or 


Title in reſpect of which he was inrolled, ſuſtained by the 
* other Freeholders ſtanding upon the ſaid Roll.!“ 

And therefore, as the Delegate for Paiſley ſtood upon the 
Roll, at the Date of the above Statute, and no Complaint 
was properly made in this Court, within the Time limited by 
the Statute, the Reſpondents apprehend, that ſuch Complaint 
is not now competent, nor can their Delegate be ftruck off the 
Roll, except upon ſufficient Objections, ariſing from the Al- 
teration of that Right, in reſpect of which fuch Delegate was 
originally inrolled, and ſuch Alteration of their Right or Title, 


is not ſo much as pretended by the Comptainers. They, in- 


deed, inform your Lordſhips, that a Complaint was brought, 
in this Court, upon the above Statute, and within the Time 
thereby required, for having the Delegate of the Town of 
Paiſley ſtruck off the Roll. Bur as this Complaint was only 
ferved againſt the Magiſtrates, and not againſt the Counſellors, 
| ME] | 1 


Practice. 


1 ; 

t was unanimouſly diſmiſſed by * Lordſhips, and therefore 
an have no more Effect than if it had never been brought. 

The Reſpondents are further pleaſed to take notice, in the 
aft Paragraph of their Petition, that the Magiſtrates and 
Council of Paiſley, in the View of the laſt Michaeimas Meet- 
ing, did appoint Baillie Robert Fulton to be their Delegate, 
and that the ſaid Robert Fulton was accordingly admitted and 
received to be a conſtituent Member of the ſaid Meeting; 
rom which the Petitioners would ſeem to inſinuate, that this 
was a new Inrolment of Baillie Fulton, as Delegate for the 
Burgh of Paiſley; and, conſequently, that it is competent to 
ny of the Freeholders to object thereto within four Kalendar 
Months after ſuch new Admiſſion or Inrolment. 

But your Lordſhips will eafily perceive the Fallacy of what 
js here inſinuated by the Petitioners. It is true, that the Ma- 
riſtrates and Council did, ſome time before laſt Michaelmas, 
appoint Baillie Fulton their Delegate, in place of a former De- 
pate, and he was accordingly marked in the Sederunt at 
Michaelmas laſt, with the other Freeholders who ſtood upon 
the Roll. Bur, ſurely, the Change of the Perſon of their De- 
legate, was no Alteration of the Right and Title upon which 
the former Delegates ſtood upon, the Roll ; nor was Baillie 
Fulton of new admitted and entered upon the Roll: On the 
contrary, upon producing his Commiſſion, he is marked as a 
conſtituent Member of the Meeting, without the leaſt Ob- 
jection, though both the Complainers were preſent ; and in- 
ſtead of being added to the Roll, as a new Elector, the Roll 
is made up as it formerly ſtood, the Delegate for Paiſley, 
without the Adjection of any Name, ſtanding the fifth in that 
Roll; and the additional Inrolments, made in that Meeting, 
are ſubjomed to the former Roll, according to the uſual 
So that there is not theleaſt Pretence for infinuating, 
that there was any new Inrolment of the Delegate for this 
Burgh, or any Alteration of the Right or Title, in reſpect of 
which ſuch Delegate ſtood 3 1 be difmiſſd | 

In reſpect whereof, the Complaint ought to be aiſmiſſed. 
In, 2 E a THO. MILLER. 
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